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Shelton v. Krysl(In re Krysl) Adv. # 02-6244- aer
Mai n Case # 602-63514-aer7

1/ 16/ 04 Radcliffe Publ i shed
Amended Menor andum Qpi ni on
(amendi ng and supercedi ng opi ni on entered
11/ 25/ 03-see EO03-8(14))

Plaintiff, as assignee of a claim brought suit under 11
US. C 88 523 and 727 to except a debt from discharge and to
deny Debtors’ full discharge.

Debt or s/ Def endants noved to dism ss for |ack of standing and
al so sought to enjoin Plaintiff fromacting as a “collection
agency” until he had regi stered under Oregon | aw.

Plaintiff conceded at hearing that he fell within the
general definition of a collection agency under ORS
697.005(1) (a). However, he argued that he was excluded fromthe
definition as one providing “factoring services.”

At issue was the interpretation of ORS 697.005(1)(b)(L)(ii)
whi ch provides for an exclusion fromthe definition of
“col l ection agency” for persons engaged in the business of
“soliciting or collecting on accounts that have been purchased
fromcomercial clients under an agreenent....”

The court exami ned the text of the statute, prior statutory
enactments, and the comon |aw in existence at the tine of
enact ment, and concluded that the exclusion required nore than a
singl e agreenent to purchase a single account. Rather, the
statute contenpl ated sone formof “unbrella” or ongoing
rel ati onship between the factor and its client. Plaintiff had
conceded that there was no such rel ationship between himand his
assignor. As such, he |l acked standing to prosecute the claim
Further, because Plaintiff was not regi stered, and because
Def endants had been injured, (as they had incurred attorney’s



fees and costs in defending the instant proceeding), Plaintiff
was enjoined fromacting as a collection agency in the State of
Oregon unless and until he registered with the Oregon Departnent
of Consumer and Busi ness Services under ORS 697.031.

E04- 2( 19)
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON
I n Re: ) Bankruptcy Case No.
602- 63514- aer 7
PH LIP L. KRYSL and
KATHERI NE A. W LSON(KRYSL) ,

Debt or s.

)
)
)
)
)
LEE R SHELTON, ) Adversary Proceedi ng
) No. 02-6244-aer
Pl ai ntiff, )
)
V. )
)
PH LIP L. KRYSL and ) AMENDED MEMORANDUM OPI NI ONt
KATHERI NE A. W LSON(KRYSL) , )
)
)

Def endant s.

Plaintiff has comrenced this adversary proceedi ng agai nst the
def endants, debtors herein, seeking a determ nation that a debt
all egedly owi ng by Defendants to a third party (fromwhom Plaintiff
has acquired the debt) is excepted from Def endants’ di scharge
herein, or, in the alternative, that Defendants be denied a

di scharge in this bankruptcy proceeding.

1 This Amended Merorandum Qpi ni on supercedes the Merorandum Qpi ni on ent er ed
Novenber 25, 2003.

AVENDED MEMORANDUM CPI NI ON- 1




© 00 N o o b~ w N P

N NN N N NN R R R R R R R R R R
o o M WO N P O O 0O N OO oM WO DN P O

Def endants have noved to dism ss this case for |ack of
standing. Defendants maintain that Plaintiff is unlawfully
conducting the business of a collection agency as defined by O egon
| aw. They assert that he has not registered as required by O egon
law, thus, he is barred from proceedi ng herein. Defendants further
seek an injunction, as provided under Oregon |aw. They also seek to
be awarded their reasonable attorney’s fees and costs pursuant to
Oregon law and 11 U. S.C. § 523(d).

An evidentiary hearing was held concerning the notion to
dismss on April 16, 2003. Thereafter, the parties were given an
opportunity to submt post-hearing briefs; the matter is now ripe
for decision.

FACTS

Based upon the subm ssions and the evidence received, the court
makes the follow ng findings of fact:

ATEZ, Inc (ATEZ) is an asbestos renoval conpany. At tines,
Plaintiff has solicited, and thereafter purchased, ATEZ s cl ains
against third parties. In the last three years, ATEZ sold three (3)
claims to Plaintiff. |In the last ten (10) years, ATEZ sold
approxi mately six (6) clains to Plaintiff.?

The sales are normally evidenced by witten assignnents. If a
collection suit is filed, Plaintiff usually files as "“assignee” of

ATEZ. In one such case in 2000, the defendant therein paid ATEZ

2 1n 2002, Plaintiff acquired four (4) or five (5) clainms fromparties
ot her than ATEZ.
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directly, thereafter Plaintiff dism ssed the case and considered the
debt sati sfi ed.

There is no witten agreenment between Plaintiff and ATEZ
regarding “factoring” services. Further, Plaintiff has never
provi ded financial backing to ATEZ. Plaintiff has not registered as
a collection agency with the State of Oregon.

On or about March 18, 2002, Plaintiff purchased, from ATEZ,
all of its right title and interest in a $636.87 cl ai m agai nst
Debt or, Katherine WIson, as evidenced by a witten assignnment.

Def endants have incurred attorney’s fees and costs in defending
against Plaintiff’s conplaint.?3

DI SCUSSI ON

Oregon law requires the registration of collection agencies
with the Departnent of Consuner and Business Affairs. ORS 697.015.
Unregi stered agencies are subject to an injunction, 697.087(1) and
the party seeking the injunction may be awarded its reasonabl e
attorney’s fees and costs. ORS 697.087(3). The term*“collection
agency” is defined in ORS 697.005(1)(a).*

Plaintiff has conceded that he has not registered and that he

would ordinarily fit within the statutory definition of “collection

3 The ampunt of fees and costs will be determined at a subsequent hearing.

4 The statute defines “collection agency” in pertinent part as:

Any person directly or indirectly engaged in
soliciting clainms for collection, or collecting or
attenpting to collect clains owed, due or asserted to be
owed or due to another person or to a public body.
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agency.” He argues, however, that he is excluded fromthe
regi stration requirenent by a statutory exclusion as one providing
“factoring services.” The exclusion, found in ORS
697.005(1) (b) (L) (ii), provides:

"Col I ection agency" does not i ncl ude:

(L) Any person while the person is providing
factoring services. A person is providing
factoring services for the purposes of this
subparagraph if the person engages, directly or
indire%tgy, in the business or pursuit of:
i)...
(i1) Soliciting or collecting on
accounts that have been purchased
fromcomercial clients under an
agreenment whether or not the
agr eenent :

(1) A lows recourse against the
commercial client;

(I'l') Requires the comerci al
client to provide any form of
guar antee of paynent of the

pur chased account; or

(I'l'l') Requires the conmercia
client to establish or maintain
a reserve account in any form

The statute thus requires that the person be engaged in the
busi ness of “soliciting or collecting on accounts that have been

pur chased fromcomercial clients under an agreenent....” |d.

(Enmphasi s added). Defendants argue there was no such agreenent.
Plaintiff contends that the witten assignnent of ATEZ' s cl aim

agai nst Defendants to himis sufficient to neet the “agreenent”

requirenent.

The statute does not define the term “under an agreenent.”
This court did not discover any Oregon case-law construing it. It
appears that this is a matter of first inpression.
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The Oregon courts have provided gui dance as to the construction

of Oregon statutes:

[We nmust first exam ne the text and context
of a statute because the wording of a statute
is the best evidence of the legislature's
intent. The context of a statute relevant at
the first |evel of analysis may include other
provi sions of the same statute and rel ated
statutes, prior enactnments and prior judicial
interpretations of that statute and rel ated
statutes, and historical context of the

rel evant enactnents. Only if the intent of
the legislature is not clear fromthe first

| evel of analysis may |egislative history be
considered. |If the legislative history fails
to yield an unanbi guous result, then

consi deration may be given to pertinent
maxi ns of construction.

State v. Waechter, 163 O .App. 282, 290, 986 P.2d 1281, 1286 (1999)
(internal citations and quotations omtted). Further, the court nust
try to give effect to all provisions of the statute. ORS 174.010.°
Turning to the first level of analysis, the statute s text
requi res purchase of accounts froma “comercial client.” “Cdient”

is defined as “any person authorizing or enploying a collection

agency to collect a claim” ORS 697.005(4) (enphasis added). Thus
the “purchase” referenced in the statute, already inplies a

consensual transaction. To avoid rendering the “under an agreenent”

> ORS 174.010 provi des:

In the construction of a statute, the office of the judge is
sinply to ascertain and declare what is, in ternms or in substance,
contai ned therein, not to insert what has been omtted, or to omt
what has been inserted; and where there are several provisions or
particulars such construction is, if possible, to be adopted as wll
give effect to all. (enphasis added).
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| anguage surplusage, it must require sonmething nore than a single
agreenment to purchase a single account. That is, the statute nust
contenpl ate some formof “unbrella” or ongoi ng agreenent between the
“factor” and its client.

This interpretation is supported by the statute’s context,

whi ch includes prior enactnents. Waechter, supra. “Collection

agenci es” have |long been regulated in Oregon, either by |icensure or
registration. In 1959, “individuals or firms who purchase or take
accounts receivable for collateral purposes” were excluded fromthe
definition of “collection agency business.” ORS 697.020(4) (1959)
(amended 1975) (repealed 1977). 1In 1963, the legislature added to
the definition of “collection agency business”, “any person ... who
solicits or accepts accounts for collection on a contingent or
percentage basis or by a fee or outright purchase for collection
purposes ...." ORS 697.020(3) (1963) (repealed 1977). It kept the
above-referenced excl usion.

In 1975, “factoring agencies” (as well as “billing agencies”)
becane regul ated in the same statutory schene. *“Factoring agencies”
were those that engaged in “factoring”, which consisted of |ending
nmoney to commercial clients, taking accounts receivable as security,

and col l ecting upon those accounts.® Also in 1975, the exclusion

6 “Factoring or factoring service” was defined as:

[Elngaging, directly or indirectly and as a prinmary or
secondary object, in the business or pursuit of |ending or
advanci ng noney on the security of nerchandi se or accounts
receivable to conmercial clients and then enforcing collection
procedures on these accounts. Any agency, firm person,

(conti nued...)
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for those purchasing or taking accounts receivable for collateral
pur poses, was replaced by an exclusion for persons “who purchase
accounts wi thout recourse.” This exclusion nmade no nention of the
pur chase being “under an agreenent” or otherw se. ORS 697.020(4)
(1975) (repealed 1977). It applied to “factoring services”, (as
wel |l as “collection agency business” and “billing services”). ld.

In 1977, the legislature added to the definition of “factoring
or factoring service”, (and thus to the regul atory schene), parties
who solicited or collected on commerci al accounts purchased under an
agreenent with recourse.’” It also continued the exclusion for any

person who purchased w thout recourse, and added to that excl usion,

(... continued)
corporation or voluntary association | ending or advanci ng noney
to commercial clients on the security of nerchandi se or
accounts receivable who then enforces collection actions on
t hese accounts receivable is conducting a factoring agency
busi ness. . ..

ORS 697.020(11) (1975) (repeal ed 1977).

’” The statute read as foll ows:

“Factoring or factoring service” neans engaging, directly or
indirectly, in the business or pursuit of:

Soliciting or collecting on accounts that have been
purchased from comrercial clients under an agreenent

whi ch all ows recourse agai nst such conmercial client, or
where such conmercial client provides any form of

guar antee of paynent for such purchased account, or
requires the comercial client to establish or naintain
a reserve account in any form

ORS 697.021(10)(b) (1977) (repealed 1981).
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persons who purchased wth recourse, if the underlying account was
comerci al . 8

In 1981, the legislature renoved “factoring services” (as well
as “billing services”) fromregulation. It replaced the prior
exclusion for “purchasers of accounts” etc., with essentially the
current exclusion for those providing “factoring services”, |abeling

such as an “exenption.”?®

8 The exclusion provided in pertinent part:
[T]he terms ... “factoring service”... do not include:

The activity of any person in soliciting
or collecting directly fromthe obligor any
account or account receivable purchased from
t he owner thereof, provided such purchase is:

(A) Wthout recourse of any kind
agai nst such owner, requires no
guar antee by such owner of the
paynment by the obligor of such
account or account receivabl e,
and requires no reserve account
be established or naintained by
such owner; or

(B) Wth recourse or requires a
guar antee of payment or requires
a reserve and the account or
account receivable arose out of
ot her than a consumer

t ransacti on.

ORS 697.025(8) (1977) (repeal ed 1981).

% The exenption, ORS 697.025(9)(b)(1981) (repeal ed 1995, and renunbered
with grammatical changes, as ORS 697.005(1)(b)(L)), read in pertinent part:

The foll owing are exenpt fromthe requirenent under
ORS 697.015 to regi ster under ORS 697. 031 before engagi ng
in a collection agency busi ness:

(9) A person while the person is providing factoring
services. A person is providing factoring services for
t he purposes of this subparagraph if the person engages,
(conti nued...)
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In 1995, the above exenption was renunbered, with nonmateri al
changes, to the current ORS 697.005(1)(b)(L)(ii), providing for an
“excl usion” as opposed to an “exenption.”

This history supports the construction that the current “under
an agreenent” | anguage connotes an agreenent that is nore than an

agreenment evidencing the purchase of any given individual account.

Prior to 1981, certain purchasers of accounts (no matter if under

“an agreenent”) were excluded fromthe regul atory schene. |In 1981,

the | egi slature supplanted the then-existing exclusion with the
current one for “factoring services”, which requires purchases
“under an agreenent.”

In addition, for purposes of statutory construction, “context”
al so requires consideration of the preexisting conmon | aw. Reed v.

Jackson County G tizens League, 183 O. App. 89, 94, 50 P.3d 1287,

°C...continued)
directly or indirectly, in the business or pursuit of:
(a)...
(b) Soliciting or collecting on accounts
whi ch have been purchased from conmerci a
clients under an agreenent whether or not the
agr eenent :

(A) Allows recourse against the
comercial client;

(B) Requires the conmerci al
client to provide any form of
guar antee of paynment of the

pur chased account; or

(O Requires the commercia
client to establish or maintain
a reserve account in any form

The 1981 legislature also |l essened the regulation of “collection agencies”
to require “registration” instead of licensure. ORS 697.015 (1981).
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1290 (2002). As noted above, “factoring” first became part of the
statutory scheme in 1975. The term “under an agreenent” first
appeared in 1977.

Prior to the introduction of “factoring” to the statutory
schene, the term*“factor” as understood in the common | aw had
evolved fromits traditional usage as a type of agent who sells
anot her’s goods for comm ssion, to its “nodern” usage as one who
supplies financing by buying accounts receivable at a discount. As
explained in Am Jur. 2d:

Wiile in the past the terns "factor" and
"conmm ssi on nmerchant” were used
i nterchangeably, "factoring” in nodern
commercial practice is understood to refer to
t he purchase of accounts receivable froma
busi ness by a "factor” who thereby assunes
the risk of loss in return for sonme agreed
di scount. |Indeed, the factor has energed
primarily as a financier, often a finance
conpany or simlar institution, which
provides its clients (usually manufacturers
or other suppliers of goods) w th needed
wor ki ng capital and ot her financial
assi stance by purchasing their accounts
recei vabl e.

32 Am Jur. 2d Factors and Conm ssion Merchants § 2 (2003) (citing
anong ot hers, Manhattan Factoring Corp. v. Orsburn, 238 Ark. 947,

385 S.W 2d 785 (1965)); see also, Muntain Top Manufacturing Co. v.

Busi ness Factors Corp., 39 Msc. 2d 408, 240 N.Y.S. 2d 616 (1963).

Al t hough no Oregon court expressly discussed this “nodern”
usage before the subject legislation, it was inpliedly recognized in

Frutiger v. Departnent of Revenue, 270 Or. 821, 824, 529 P.2d 910,

911 (1974). There, a corporation entered into a “financing

agreenment” whereby it was assi gned anot her business’ accounts
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recei vable in consideration of advances of 85% of the face anount of
the accounts. |d. The court characterized the corporation as being
“engaged in the factoring business. "Id. This “nodern” usage was

| at er expressly recognized by the court in Zidell Marine Corp. v.

West Painting, Inc., 133 O.App. 726, 751 (f.n. #9), 894 P.2d 481,

495 (1995) (dissent) (“[f]actoring” is a conmmonly used short-term
financi ng arrangenent whereby the debtor assigns acceptable accounts
receivable to the creditor at a discount”).

It is clear fromthe text of ORS 697.005(1)(b)(L)(ii)’s
predecessor |egislation, as reviewed above, that the terns
“factoring” and “factoring service” (as originally enacted)
contenpl ated the so-called “nodern” usage of the term which in turn
supports the court’s interpretation that sone overall financing
agreenment needs to be in place.

Finally, this court should not construe a statute in such a
manner to reach a result which is patently absurd. |If Plaintiff’s
interpretation prevails, (and all that is required is an agreenent
to sell or assign an individual account), then the exclusion, in
essence, consumes the whole. Any “collection agency” could qualify
for the statutory exclusion for providing “factoring services”.

This al so supports the court’s conclusion that sonme ongoi ng
agreenent to purchase accounts and/or provide financing is required
by ORS 697.005(1) (b)(I)(ii).

Here, Plaintiff admts that he had no underlying financing

agreenent or any other agreenent for the purchase of ATEZ s

accounts. Accordingly, the court concludes that Plaintiff satisfies
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the definition of a collection agency but does not qualify for the
exclusion for the providing of “factoring services”. Accordingly,
Def endants’ Mdtion to D smss should be granted; further, because
they have incurred attorney’s fees and costs in defendi ng agai nst
Plaintiff’s conplaint, Defendants have been “injured” as the termis
used in ORS 697.087(1) and thus Defendants are entitled to an

i njunction under that statute, as well as their reasonable
attorney’s fees and costs incurred herein.' An appropriate order
shal |l be entered, herein, enjoining Plaintiff fromany further
activities as a collection agent in this district until such tine as
he conplies with the registration requirenents pursuant to Oregon

| aw. Further proceedings shall be held on Defendants’ Mtion for
Sanctions, and to determ ne their reasonable attorney’'s fees and
costs. All other pending matters in this adversary proceeding are

rendered noot in light of this opinion.*

10 ORS 697.087(1) provides:

Any person injured as aresult of the violation of any provision of ORS 697.015 or
697.058 or any rule adopted under ORS 697.031 or 697.085 may bring an action in
an appropriate court to enjoin the practice or to recover actual damages or $200,
whichever is greater. The court or the jury may award punitive damages and the
court may provide such equitable relief asit deems necessary or proper

1 The office of the U. S. Trustee shall be given an opportunity to
i ntervene regarding the clains based on 11 U S. C. § 727.
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The above constitutes the court’s findings of fact and
concl usi ons of |aw under FRBP 7052. They shall not be separately

st at ed.

ALBERT E. RADCLI FFE
Chi ef Bankruptcy Judge
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